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IN THE UNITED STATES COURT OF APPEALS 


IN AND FOR THE NINTH CIRCUIT 


HAROLD JACKSON, 
Appellant, 
VS. No. 19052 


imt PROPLE OF THE STATE OF 
CALIFORNIA, 


Appellee 


BRIEF OF APPELLEE 
JURISDICTIONAL STATEMENT 

This is an appeal from the order of the United 
DeaweceleacriLer CoumL, tor the Notmtuhern District of 
California, Northern Division, entered on May 9, 1963, 
dismissing the petition for writ of habeas corpus and 
fenmyans an appiicavion Tor the appointment of counsel 
to represent the appellant. 

On May 17, 1963, appellant filed a motion for 
a certificate of probable cause. This was denied by the 
District Judge on May 22, 1963, on the ground that the 
proposed appeal was without merit and was not taken in 
peod taiun. 

On June 5, 1963, appellant requested from this 


COuUMmuwerCC@rriredoe Of probable cause. By its order of 


December 18, 1963, this Court granted the certificate of 
probable cause. The jurisdiction of this Court was invoked 
Piibeten: io the provisions of Title 26, U.S.C., section 
Bea . 

STATEMENT OF THE CASE 

The Grand Jury of the City and County of San 
Francisco by Indictment Number 49780 charged the defendants, 
Harold Jackson and Joseph Lear, with kidnaping for ransom 
and reward one Leonard Moskovitz, who was subjected by said 
defendants to bodily harm (Pen. Code § 209). Both 
G@evrenadants were furcuher charged with conspiring To commit 
the crime of kidnaping for ransom and reward (Pen. Code 
S i822), Also it was alleged that at the time of the 
commission of said offenses both defendants were armed with 
a deadly weapon. Appellant Jackson was charged with a 
prior telomy (*Cl 2 :426°20) . 

On February 1, 1954, the defendants were arraigned 
Ome (ale) 

On February 9, 1954, defendant Lear interposed a 
motion to quash (CT 8:3). Appellant Jackson interposed the 
same motion to quash on February 11, 1954. Both motions 
were denied (CT 8:18). The defendants then entered pleas 


of not guilty (CT 10:14). Defendant Lear entered a motion 


x"CT" refers to Clerk's Transcript in 
Eooplicny.g¢ackson, 44 Cal.2d 511, 
Pap Pied 890. 


for a continuance to April 5, 1954, which was denied by the 
Comet (CT #471). 

Trial began on March 23, 1954 (CT 11:7). 

On May 6, 1954, the jury found defendants guilty 
6a Beth counts, ame further found that Leonard Moskovitz 
was subjected to bodily harm and that defendants were armed 
with a deadly weapon at the time of the commission of the 
offenses. it was also held that appellant Jackson had 
previously been convicted of a felony (CT 148:3-150:20). 

The defendants made a motion for a new trial and 
motion in arrest of judgment (CT 15:1-4) which were denied 
by the court (CT 153:1). 

On June 8, 1954, notice of appeal was filed by 
defendant Lear (CT 156:1). 

The appeal of appellant Jackson was automatic, 
as the death penalty was imposed against him (Cal. Pen. 
Code § 1239). On that appeal the following contentions 
were raised by the appellant: 

gy. That the court erred in its igisemuction with 
respect to "bodily harm". 

a. Thee the dismrict atllorney was Suilty of 
Pregudicial misconduct in his argument to the gury. 

S Wives the coume was guilty ef emmor in 
questioning a defense witness. 

4, That the court was guilty of error in 


impugning the good faith of counsel to the prejudice of 
3 


the appellant. 

5. That error was committed by allowing evidence 
ee Oluiica Crimes. 

6. That error was committed by allowing into 
evidence certain statements of the appellant. 

(. ‘ee error resulved trem thie croess—-cxaminhation 
Of the appellant. 

The judgment upon all counts of the indictment 
Wee Preverseac with directions to the trial court to impose 
upon each defendant a sentence of life imprisonment for 
tare Scrime or kidnapping for the purpose of ransom. The 
orders denying the defendants! motion for new trial were 
affirmed (People v. Jackson, 44 Cal.2d 511, 282 P.2d 898). 
Petitions for a rehearing were denied on May 25, 1955. 
No attempt was made to obtain certiorari from the United 
peateemoupreme Courcs On July 22, 1955, a new judgement 
Melo weMwere@ In accordance with une order of the California 
Supreme Court. 

On November 21, 1961, the appellant filed a 
Poumon wtOr a wring Of habeas corpus with the California 
Diva COU, Cia, Ne, (~OSe on the records of that court. 
In that petition he alleged: he was denied his right to 
a fair and impartial trial, and deprived of due process of 
[Vj ceeemee ol wae tirmal judgéels dnd the district attorney's 


misconduct and by the admission of evidence of other 


erimes and statements of the appellant relating to homosexual 
relations which existed between appellant and the victim. 
That petition was denied on December 19, 1961. A petition 
for rehearing was denied on January 17, 1962. On 
February 6, 1962, the appellant filed a petition for writ 
Siecervicrari fm@en the United States Supreme Court to 
fee w the California Supreme Courv's denial of his 
Peomrviom tor habeas compus. A résponse was requested by 
e@eeitiled with the Court. Cértiorari was denied on 
iemiewe>. O52 (Jackson v. Calafomia, 370 U.S. 964, 
emiesomed 830,962 Se@b. 1591). 

Gn {ueusy Go, 1952 ,sappellany filed the instant 
Patol Om for writ of habeas corpus in the United States 
Diewirre, COouUruy, for the Northern Distriet of Calirornia, 
Northern Division, Number 8573 on the files of said court. 
In that petition it was asserted that appellant herein 
Gagmoecea Cenmed his rights™Under the Pourveenth Amendment 
Smeutew at vedwovaves CONSUILULION, In that the misconduct 
Saeoneoevicral judee and the district attorney during the 
iieme wee ori ved hint Of a [arr trval. 

On November 15, 1962, an order to show cause 
Wes wesued . 

On December 6, 1962, the respondent Warden 
made his return and motion to dismiss and lodged with the 
Preremey Cours the records of appellant's previous legal 
aeuvrems in the Stave and Federal courts. 
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Go May 94) 1963. the District Judge issued his 
pager dismicescame the pevition.,. In granting the motion to 
emisse, tame District Court held that although the conduct 
Suecie trial judge and the district attorney was not to be 
eemecned, and could certainly stand independently to sustain 
Emtec versal and tle granting of a mew trial, the conduct 
TeemGol 50 PrOss;, Im cConsiderime whe record as a whole, 
Beameer rise TLOSCOMStIGuULIOnal proportions. The court 
stated that certainly the remarks, considering the whole 
record and length of the trial (the trial lasted from 
March 29, 1954, to May 4, 1954) were not sufficient to move 
a federal court to hoid over the judgment of the state 
pule@eme Coury bhatt bhe trial was unfair cto the point of 
violating the Fourteenth Amendment to the Constitution of 
CiemUmitved Ssuates or in violation of any other section 
Seevinat document, 

fietierswthe Masurice Court pointed out the record 
Cenvains the account of many demonstrations, contemptuous 
eencuet, yulgarity, and disrespect for the law and the court 
S@mche (ert of appeilanv. The case hinged om the credibility 
Sievce Vievinm as "Opposed to the credibility of appellant. 
When appellant denied his own mother and brother (the 
Dewilel aopecteed 1m court for visual identification and 
Pi omiey samc vesuimony as. t0 appellant's true identity), 
his testimony was shown to be completely untrustworthy in 
Piiomeetatd (de well 2s other points throughout the trial), 
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and the jury had a clear course. The ill-considered remarks 
aeriemeourr and the prosecutor could add very little to 
wae inevitability Of a gude@mentwof eenvilebion brought aout 
peep pellant's own conduct. The principal complaint of 
appellant to the trial judge's remarks were associated with 
mee death penal The Supreme Gourt of California ites. 
however, reversed the death penalty, thus eo Miia t tie Lhe 
prejudicial sting of those remarks. What is left is javeheel 1s 
more than what might well be expected from a prolonged, 
heated and tense trial, especially in view of appellant's 
deportment therein. 

On May 17, 1963, appellant sought a certificate 
of probable cause from the District Court. On May 22, TGS. 
Uieesceury denied it on the prounds that the proposed 
appeal was without merit and not taken in good faith. 

On June 5, 1963, appellant addressed to this 
Court a motion to proceed in forma PAUGeriom ior Cartrtrecarte 
of probable cause and for the SPPOlnumMenie Of weowmsel. This 
Court by its order of December 18, 1963, granted the 
Tomlmecavemol probable cause. 

THE ALLEGATIONS OF THE PETITION 

ieee im his petition alleged the follow- 
eves 

1. That the California Supreme Court sanctioned 
Pac wdewra of 4 fair trial Ee UMemwSecwer “Amimiele 6, section 


= of the California Constitution. 


G 


Pee Neapetierlielea Ge section 45, of the California 
CGeeslitvvion 1s Unconstituvional. 

3. That the denial by the Supreme Court of the 
peewee Of Calitormniia of ay pemlt ren for halveas corpus without 
a hearing, without ar opinion, without taking testimony, 
and requiring réspondents to answer, was a denial of 
mgreoecdural due process of law. 

4, That appellant was denied due process of law 
as guaranteed by the Fourteenth Amendment of the United 
peeves CONStitution. 

THE RETURN 

Lie SreGweneTONtne orders tor shen cause and metion 
to dismiss set forth the judgment under which appellant was 
tate Gmaers, Vaidnaping for ramsom and reward in violation 
of California Penal Code section 209, The appellee aiso 
ieieed Copies Of “the State court's records with the District 
Court. From these documents it appears that the appellant 
(ies Ieemeread by tie Grand Jury of the City and County of 
Pemeimenciseo for kitd@meaping for ransom and reward in viola- 
Peewee Femail Code section 209, and with conspiracy to 
commac the crime of kidnaping for ransom in violation of 
Penal Code section 182. 

Pepe lider Catered his pleas of not guilty to each 
count and the trial began on March 23, 1954 (cT i1). At 


that trial the following facts were established, as is 
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met hecyved by the Rewg®Srter's Transcript of the trial lodged 
ae the Uieited Staves District Court. 
STATEMENT OF FACTS 

Tn 1939 or 1940 Jackson and Lear met for the 
first time while both were employed by the Prather Detective 
Agency (*RT 1366). They renewed their acquaintanceship 
Mee in 1953 (RY 1370:20). Arter a short time, Jackson - 
lee@erdime to lear - asked Lear to work on a case for him 
(RT 1379:1), but never told him that it was to be a kid- 
naping (RT 1386:5). Jackson, however, testified that he 
had discussed the kidnaping with Lear (RT 986:1). He 
stated he told Lear that the latter would receive $50,000 
for his part in the kidnaping (RT 989:7) and Lear agreed 
Pomcoeumonamey inh it (RE 990s ) . 

On January 6, 1954, Ed Shapiro was contacted by 
wackson (RIT 799:17) and told either to pay the latter $600 
or he would release information as to Shapiro's past record 
(RT 812-814). As Shapiro was then being tried before the 
federal court for income tax evasion, he paid the money out 
peowear Of disclosure (RT S17:4). Jackson claims he received 
61250 from Mr. Shapiro (RT 1002:14), but that it was paid 
Eeeinvescyig@ale the jury in the Shapiro case (RT 1003:7). 
femeitd ney perform this duty (RT 1003:14). Also, it might 
be pointed out that at that time the jury had already been 


*"RT™ refers to Reporter's Transcript in 


Peale. Jacksong 440Cal.2d 51h, 
Ae? Pld 898 


2) 


sworn (RT 1004:7 ). 

On this same day - January 6 - Jackson claimed 
that he saw Leonard Moskovitz (henceforth referred to as 
Leonard), at about 2 p.m. at the City Hall (RT 995:23-996:7). 
Weeaeard did) not see him on that date (RT 1636:13), for on 
tier day he was a& pallbearer (RT 1845:16). 

On Monday, January 11 (RT 1005:18) or Tuesday, 
January 12, 1954, (RT 1386:8), Jackson and Lear came to 
som Francisco. 

On Wednesday morning (RT 1416:16) Jackson and 
Weer dreve to San Jose (RT 1400:17); Jackson had a list of 
i@emerana Sent Lear in to purchase them. They purchased 
two lengths of chain (RT 1410:25), two pieces of pipe 
(RT 1411:1-16), two wrenches (RT 1414:13), two pairs of 
mubber eloves (RT 1415%1), a blanket (RT 1415:10), and 
nuts and bolts (RT 1414:2). On Wednesday morning Lear's 
Sar Was CxX@mameceer oem one that was less™eonspicuous 
am Laos rs) 

At abeut 3 wemy (RT 1853215) om Wednesday, 
Hemvemy 13 Jackson went to Leonard's office. He intro- 
duced himself as "Mr. Lund" (RT 81:8), and informed 
fewiare that he wanved to purchase a home in a high-class 
district (RT 80:11). A particular home was suggested 
which Jackson said he would look at (RT 80:16), and at 
Waaeh he did look (RT 1015:6). Latér that day Jackson 


called to make an appointment with Leonard to see the 
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heweemonethe follewine Saturday (RT 823). Jackson 
Cileimec that this meeting took place av about 1:15 p.m. 
(RT 1012:21). Leonard was attending a Golden Gate 
mecham@ee Club luncheon at the Fairment Hotel at that 
time (RT 1839:11) and remained there until about 
eas pom (RT 1242:1; 1690:2-180126; 1693:19-1894:24; 
Meceny 0307: ie 190as14SeP4: 1943:12-1945:7). Jackson 
@rumec that @boute2:10%pem. (RIP 1012921; loll, 
1015:12; 1016:3) he met Leonard at 16th and Geary 
(RT 1016:5), and they went to the Beach and ate 
(RT 1016:8-14), arriving there at about three o'clock 
(RT 1270:21). At this time Leonard was supposed to have 
been wearing a sports shirt (RT 1272:12), but that after- 
noon he was wearing a white shirt and tie (RT 1844:26), 
Apeletsrenhile at the luncheon (RT 1891:7; 1897:15: 
MSOs 2) 1O4ew7 x 

adel etsemme tness, Mis. Opal Barnes, testified 
Pet sone “Semrcedeyacwoeon and Leonard at the Pie Shop at 
the Beach at about 3:00 o'clock on January 13 (RT 1288:15- 
1293:21). But, on a previous occasion she stated that 
she had never served Jackson and Leonard (RT 2037:17). 
mecording LTO Mrs. Barnes, Leonard was wearing a sports 
Sierras thay bine gRT 1290-7). As already pointed out, 
ifeetareewas NO Wearing a sports shirt that day. Certain 
Pelee o Ot them ueoulmony OF this witness are of particular 
interest. Although she merely served them and did not 


ual 


converse with them (RT 1291:10), she remembered that they 
had apple turnovers and coffee (RT 1291:17), how Jackson 
and Leonard were dressed (RT 1316:26-1317:8), and - in 
poigeaculloar = she was able womdescribe whe plaid of 
Menard’ s shirt in detail (RT 1331:24-1332:22), that 
Wie Went oO tem Cam when Wasparked am the center of 
the street, and there ate this food (RT 1291:25). Con- 
Palsier also, that MrsSu Barnes could not identify 

Mr. Lear (RT 1309:4), although Mr. Lear frequently ate 
at the Pie Shop (RT 1606:22; 1607:2). ‘The explanation 
= oumoley Leonara Was not there that afternoon 

em Wesel). 

Jacween cesvitaed that he talked towheonard 
way en neOlrs Ol wwnieal Wednesday aivernoon which 
would have been until after five o'clock (RT 1020:16). 
But, at around four that afternoon Jackson was at 
75 Aeber emmeeu mi. 1794217). 

At Utnis time Lear Hem SUSUOSeCOGOrtage Piven 
Jackson a list of items which he was to purchase for use 
tiie kidwapime (Rl 1l0lG:17), but Lear satd these items 
Were = purchased Wednesday morning. Jackson himself said 
that they were purchased on the morning the down payment 
on the house was made (RT 1021:20) which was Wednesday 
Gar 178009). 

On one night that week, Jackson and Lear, in 
iitriemames Of Their conspiracy, went to the Southern 


Ue 


Peleif we Depot to determine if a person could stand on the 
Paek platrorm Of the’ Starlient (RT 1256:10). Léar told 
S@me railroad official that he wanted to take pictures 
mem ular Dlavrorm and wondered if he could stay on it 
@erine che trip (RB 1259:4; 193373). 

Chew eran Ine Vlacksons regen vice starlight toesan 
Jose in order to determine if a person could ride on the 
platform, which he was allowed to do (RT 1022:4-20). 
fares Jacewson in San Jose what nigsnt and they returned 
temeoan’ Francisco (RT 1022821). 

Cneitagay nighve Lear was Semte to a prearranged 
peeve south Of Suwmnyvale, while Jackson took the Starlight 
again (RT 1023:21). Jackson rode on the platform of the 
tladm and, when Lear sie@fale@, dropped a bundle of 
newspapers off the train (RT 1024:2-24). This was to 
igre Umer Dilan for Obtaining the ransom. 

=euunday morning Lear took Jackson tor the City 
Hali (RT 1422:7) from where he made a telephone call to 
Leonard (RT 1025:14) and told him he desired to look at 
the house that morning (RT 81:16). Plans were made for 
Weemera vO pick Up Jackson at tne City Hall about 11 a.m. 
(Pi 62:25), Which he did (RT 86:10). Jackson then asked 
Leonard to ptek up his wife and to meet his brother at 
the latter's home (RT 86:18). Leonard drove to Arbor Street, 
Semcmgeewcad by Jackson. Jackson told Leonard to park the 


car a short distance away from 167 Arbor Street, which 


16 


was their destination (RT 88:13). They then went to the 
imams deer or tme house, Jackson being careful to stay 
behind Leonard (RT 88:23). The door was opened, but by 
waom Leonard was uncertain, for the person stepped 

behind the door. Once inside, Jackson pushed Leonard 

onto the couch and grabbed his arms (RT 89:9). Lear 
Memed at Leonard with a knife whieh he held against his 
throat, saying, "One peep out of you and you are dead" 

(RT 91:3; 92:4). Leonard attempted to rise, but 

Jackson held him down (RT 94:9), cautioning him to 

behave and he "won't be hurt" (RT 94:18). Lear then 

come), i have got this knife and I am ready to use it" 

(RT 94:20). Jackson then armed himself with a piece 

of pipe (RT 94:21) which he held over Leonard's head 

while Lear procured some chains (RT 95:19) which he put 
around Leonard's ankles and wrists (eae 97:3) and fastened 
Ste awetolyeas Poseible (RT VO@%>; 101814) with nuts and 
bolts (RT 97:12). Leonard's watch (RT 102:33), wallet 
and papers (RT 112:7), and the keys to his car (RT 117:10) 
were taken. Leonard pleaded to be freed and asked Lear to 
think of his (Leonard's) wife and children (RT 116:8). 
fear revorved by telling him to “cut out the bullshit" 

(RT 116:18). Jackson, on discovering that there was little 
money in the wallet, was extremely disappointed and com- 
Pieces (bictrerly (RY 116720). The contents of the wallet 


Mere destroyed (RT 117:24). 
14 


ie tas ‘tame, tecleson told Leonard that he had 
been kidnaped and was being held for $500,000 ransom by a 
eieeeOn Tive, and, further, thaw he was vO write a ransom 
Meme; with that, Lear went and got a pad upon which to 
write the letter (RT 118:5). A coffee table was moved 
over to the couch where Leonard was sitting and Lear 
dictated the first ransom note (RT 120:25) from a piece 
pumeeoer wateh he had (RT 120:21; 122:1). ‘Before this 
letter was written, and while it was being written, 
feieksonm infermed Leonard that they had orders to kill 
haimeat he made thé slightest attempt to escape (RT 121:8). 

inet [isc rangsomenote informed Leonard's 
father that he was being held for $500,000 ransom and 
wera "se Killed it ilewas 10v paid. It informed him of 
how contact was to be made through the newspapers and the 
Geneomtmarlions ine@whien the money was to be paid. There 
was also included in the letter a drawing of a suitcase, 
which Lear helped finish (RT 124:2-4). All of this time 
Lear was wearing rubber gloves (RT 127:1). 

iesnardmieas uaen iewecd to hobble into the bed- 
room and to lie down on the bed (RT 128:26). Lear warned 
mean wemeat he could hit a bull's eye at forty paces with a 
Mv SOMO UOuatbremoL an escape. Further, Jackson 
Peter e SUL tiay even if he get out of the house there 
erie Oulerm mcmipers of the sang outside who would 
fer namie RE L269 15). 

1S 


ibear leit the pecroom and, wien he returned, had 
some adhesive tape and ear plugs (RT 129:9). The ear plugs 
and toilet tissue were put in Leonard's ears which were 
then taped (RT 129:20). A large piece of tape was also 
miteed over his mouth (RT 129923). Lear tied him to the 
bed (RT 129:26), while Jackson stood guard over him with 
meme ad pipe, telling him that if he attempted to resist, 
his skull would be crushed (RT 130:22). Saucers containing 
mle aeliecive roli and coverwere baianced on Leonard's 
imjj=cecpe SO Unaueil he mewed they would rattie and aiert his 
kidnapers (RT 133:24). Jackson warned that any outcry 
would result in death (RT 133:17). Two bureaus with mirrors 
Wemeorarreneed in such a way that anyone in the living room 
could see any move made by Leonard (RT 134:9-135:7). 

Je@iscompmunen lent tac house anda wes gome for two 
to three hours (RT 1435:4). During that time he took 
emer s car Tormure Rineon Annex awhere he mailed the 
ransom note (RT 1036:8). From there he took the car to 
Union Square Garage where he left it (RT 1036:12). This 
Wes Only One of three occasions on which Jackson left 
Lear and Leonard alone (RT 1695:18). This ransom letter 
was received by Leonard's father that afternoon (RT 19:23). 

Leonard remained tied to the bed all Saturday 
afternoon (RT 144:3); all of that time he was under con- 
stant surveillance by Lear and Jackson (RT 144:9). At one 


Mii eee ammemaneen when Ghe deembell rang, Lear rushed in 
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and put a pillow over Leonard's ears and threatened to 
crush his skull if he made any outcry (RT 144:16). 

When it was beginning to get dark, Leonard was 
taken into the living room (RT 145:25) by Lear, who was 
armed with a knife, and Jackson, who was carrying a piece 
of pipe (RT 147:8). Leonard was chained to the dining 
room table (RT 147:20). Again, Leonard was warned against 
agvempting to escape and reminded of the rest of the gang 
(RT 148:15). He was then fed some beans, coffee, and a 
cookie (RT 149:20). All three listened for news of the 
Mibivepine, and when none was forthcoming they said that 
Sommer we Was very lucky. All thifs time neither Lear nor 
Jackson showed any tenseness or nervousness (RT 150:6). 

About ten o'clock Jackson got a mattress which 
ie staeeveonerne living room floor (RT 150215). hear tied 
Weed to tt (RE 151:13) inea spréad=eagle fashion 
(RT 150:23). Leonard did not sleep that night because 
Gemiele Gear (RT 152524). During the night Jackson and 
Lear took turns guarding him (RT 153:3). He remained thus 
Pemae thoughout that night (RT 151:25). 

Sunday morning, Leonard wrote a second ransom 
note while still on the mattress (RT 155:9). Mr. Lear 
GWle@veted this letter from a piece of paper he had in his 
hand (RT 155:23). This letter was a general plea to 
be@mera’s father to comply with the kidnapers' wishes 


(RT 157:14-158:18). At Lear's direction (RT 157:2), an 


Lf 


envelope was addressed to Leonard's father (RT 158:22), 
Pied ceca Lear's direction, the beuver was placed in 
the envelope and sealed (eal L5Om2 ). Again Lear wore rubber 
Sloves Ger ee 11). This letter was received by Leonard's 
fener (RT 22:21-23:11). 

After breakfast Leonard was again taken to the 
bedroom (RT 159:16), placed on the bed, and again lashed 
@eeite gaeeeds and his ears stuffed (RT 161:6-23). Leonard 
remained on the bed until early afternoon (RT 163:6). He 
was then taken to the dining room, chained to the table, 
ome Siven something to eat (RT 165213). After this lunch 
Leonard was returned to the bed and tied as before (RT 166: 
10). That afternoon Lear went out of the house and pur- 
chased a newspaper (RT 1443:9). This was one of at least 
five trips which Lear made out of the house alone 
(RT 1443:25). After dark Lear and Jackson awakened Leonard 
mimeovewee him the @d in the ExXaminer notifying them of his 
ireierr' S amability to raise the ransom. They were quite 
eevee wien they heard thay the money could not be raised 
(Gea 167: 1). 

Me@eard Wes vaem wold vowmmrite a third letter in 
which the ransom would be reduced to $300,000. Again, 

Lear dictated this letter (RT 172:26). The letter begged 
Leonard's father to raise $300,000 immediately, warning 
Cit eeeieteiae tliey weuld kill their vietime It also 


informed him that already some of them wanted to "send you 
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my testicles to put pressure on you" (RT 173:22-174:15). 
Leonard's father received this letter (RT 23:21-24:7). 
Maekcon ame Lear did not stop with one letter. Leonard 
me pola that ume boss wanted him to write a number of 
letters at that time (RT 171), which Lear then dictated 
Oe 176924) 5 

tne pext lewwer Geld in deta | shew the ransom 
Mas to be dropped from the back of the Starlight when a 
signal was given with green-and-red lights (RT 177:12- 
igero). Tis letter was written in duplicate (RT 178:8). 
bevelgpes Tor these letters were also then addressed by 
Leonard (RT 179:1). 

Miche time Leonard Orebvested that the plan was 
peemeeine! 1 Cavedseand tas, father would become confused, but, 
further, his father, because of ill health (RT 179:12), 
Soulld weu mace the trip. Jackson said, “Meéver"mind, this 
plan has been tested and it is foolproof" (RT 180:19), 
but Lear expressed misgivings. 

oweaieuwiert Neplerm was writtem, lt directed 
Wie eC ee wretuTa LOscam Nrancisco, if he failed to see 
the signals on the trip down (RT 181:1-183:23). Lear 
dictated this letter (RT 184:23). 

heenord, wat this time, bepan to attempt to sell 
Mee 8eee —sat Weast to Lear - that this plan was too com- 
PiSemwobn the hepe that by so doing he would be allowed 
to remain alive (RT 181:10). 

Lg 


HeeeeraTOtter loaemrer Was Wrrelen. —=lt dealt with 
the details of Leonard's release (RT 185:10). Lear dic- 
tated this letter (RT 186:12). These letters were not 
Gacved (RT 166:22). 

Leonard was then given dinner (RT 188:17), after 
which he was again tied to the mattress (RT 190:7). Lear 
peeeicec@on wnat Night Stood Puarwd, abtermavely, as on 
Moe previous night (RT 191:12). 

Meomdeay morning Leenerd was weleased from the 
mattress by Jackson (RT 192:7) and taken to the table 
(RT 192:24). Leonard then planted the idea in Lear's mind 
Maeemoemeowarraneement Could be made tor the transier of 
money through Leonard's brother (RT 193:4). He kept 
repeating this new idea to Lear (RT 195:6) until he was 
put back in the bedroom (RT 195:17). He remained lashed 
to the bed until he was again given some food (RT 186:3) 
and then returned to the bed (RT 197:16), and remained 
there until dark (RT 198:8). 

At about noon on that Monday, Lear left the 
house and called the Moskovitz Realty Office (RT 1451:20) 
from downtown (RT 1451:26). Leonard's brother, Alfred, 
received this call (RT 466:13). He was told by Lear to 
raise $300,000 by the next night (RT 467:4). 

That evening Leonard was taken to the dining 
room and shown an Examiner (RT 199:8), which contained 


an ad informing them that the money was ready (RT 199:17). 
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Emme Jaleleson warned that Leonard was still in damg@er of losing 
his life (RT 200:3). This prompted Leonard to suggest 
another plan for obtaining the ransom (RT 201:23). Leonard 
mee then fed, but was too nervous to eat, so he just kept 
Pailkine Ofehis plan (RT 202:21 je Lear thought that the 
offered plan was good (RT 203:7). Leonard was then sent 
to the bedroom; he was not chained, but he was threatened 
simee warmed MOL TO Attempt to escape, for the gang was still 
present and he was under constant surveillance (RT 203:16). 
f—eana Jackoon then eCneagced inva heaved Ciscussion 
(RT 204:13); indeed, they became abusive with one another 
(GE 1682) . 

tiemeeoar ame sacwaen tora Heonard tnav “vney were 
Gewero ve alltoneiim to telepmome his brother,  Herwas taken 
(Pomune Wearsanedmrermeea to lie dewm on the back floor 
(RT 206:4) of the two-door sedan (RT 207:13). After they 
med ome 4a fewebleelks, Leonard was allowed Go sit up 
Gan 207719). dacksen warned him not to try anything, as 
he had a rod with him (RT 209:4). Leonard saw some- object 
in Jackson's belt that he thought was a gun (RT 209:14). 
Finally they stopped at a telephone booth on Portola Drive 
(RT 208:22). Lear and Leonard went to the booth 
(RT 209:21). Lear was armed with his knife and Jackson 
said that he would keep the door open so that if Leonard 
attempted a break he could shoot him (RT 209:16). 


Leonard called his brother's office (RT 209:24) 
ol 


and spoke to him. All of this time Lear was listewing to 
the entire conversation (RT 211:11). After Leonard 
answered a number of questions to identify himself and 
asked if Alfred had the money (RT 212:11), Lear took over 
the conversation (RT 212:25) and said that he would call 
Alfred back later (RT 213:7). They returned to the car 
(RT 213:17). Jackson was in a rage because they had 
maiked for so lene (RT 213120). Gear just told him to 
"take it easy" (RT 213:25). Again Leonard was forced to 
lie on the floor (RT 214:7) and they returned to the 
house. All three went into the dining room (RT 214:25) 
where Lear asked Leonard what his plan was for the pay- 
Memeo: the money. Leonard, on the spur of the mement, 
Mimeetipeed| touthink or some plan (RT 25300). He 
apveCmoueG, GOwcOuvinge has kidmapers that his brother 
would hand over the money to them (RT 215:23). Lear 
told him not to forget Bhat there were others in the 
ea dewane that if Lhee@nmard slipped he could expect a bomb 
time threeugh his windem waich would injure his children 
Or 2s fa us 

Dieta Cme © these Comyersatienes Lear asked 
ieee Ii wune Parver would be willing to rendezvous with 
him and give him (Lear) his (Lear's) share of jthe ransom 
aS ee 1555a5, 1/7 2eel-ieoe4: 185128). In facty 
Po weecewcme | 1 am willing Go take $50,000" (RT 1877:18). 
Lear claims now that he was not really interested in his 


ae 


share of the ransom (RT 1555:20), but merely asked for it 
so, "In the eyes of Mr. Jackson I would not have looked 
iivae i Sool vofiering to Walk out without anything. I was 
Mine tLoweep out of it as semsibly asi I possibly could, 
ieee, Lemaie Out of it too,” 

Jackson told Leonard that even now he "might still 
pemeilled" (RT 216718). 

Jackson then told Beomeard to Mevuieni to the bed - 
geemy Dut didn't chain him because me believed that by now 
Leonard had been warned sufficiently against attempting any 
escape (RT 220:20). Jackson paced back and forth between 
the bedroom and the hall (RT 221:1). After some time, 
Jackson muttered, "Where is that guy? He should have been 
back=" and then, "This whole plan is crazy! He should have 
Wert Ws stick by the other” (RT 221023). 

Aver time COnversation about the wew plan, Lear 
ic “hem meuse and again callea Leonara’ s breathers Alfred, 
meisemt 2:30 %aum, on Tuesday, January LO (RT 472713-473:6). 
Lear first asked if the phone was tapped (RT 476:3). He 
Trem Anguired as to the bank used; how lonme@eit would take 
to get the money (RT 477), and was told that the money 
would be ready by 11:30 asm. that days and was assured 
that the money would not be marked but would be in old 
patise Lear then said that seme one was coming, and he 
would have to call back (RT 478) tomorrow. 


Neer Wes seen by two police officérs while hé was 
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making this tall (RT 540:2). When the car stopped (RT 540: 
i), Insepe@cor Neldér Pranvatross the cub and grabbed the 
telephone out of Lear's hand (RT 492:19), and checked as 
to where the cail was being made. When it was discovered 
that the call was to the Moskovitz family, Lear was 
arrested (RT 49304). 

At first, Lear denied any knowledge of the kid-= 
naping (RT 495:4), but finally broke down and told the 
police the address where Jackson was holding Leonard 
(er 4O7:11), but he warned them “wot to miss" for “that 
part in the letter about cutting him up is no joke" 

(RT 498:8). Polize reinforcements were requested 

(RT 499:11). Lear described the house, and informed the 
police that with his help they could get Jackson (RT 
499:22), Lear then made an outline of the house (RT 
500:1). In the meantime, the other police had arrived 

(RT 501:5). Lear and one of the officers left the group 
of officers who were approaching the house and entered 

the garage. Lear knocked at the back door, which Jackson 
opened; as he did, the officer lunged forward and captured 
UIP 

Lear said that there were no guns in the house, 
but that Leonard thought they were armed (RT 501:19- 
502:19). Lear had in his possession at the time of his 
arrest Leonard's wallet and a letter (RT 502:20 which 


Conver mec Mmistructions Tor Alfred, Leonard's brother, on 
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how to deliver the ransom money (RT 507:2-21). 

When Leonard heard the commotion caused by the 
Seema or Bae police he gumped off the bed amd ran into the 
closet (RT 222:11), for he thought it was "the gang" 
coming to kill hit (RT 288:3). When he heard the men who 
were running threughout the house yell, "Lennie, Lennie" 
he emerged from the closet, asking, "Are you part of the 
gang or are you policemen?" (RT 222:24). At the time of 
his release, Leorard's wrists had marks on them which 
showed that they had been chained (RT 629:7). 

During tne time Leonard was held prisoner, 
Jackson and lear were very friendly toward each other 
(RT 1850:24), and neither one appeared to be in fear of 
the other (RT 1850:26-1851:3); nor did one seem to 
dominate the other (RT 1851:4)., 

After his arrest, Lear informed the police in 
detail of all that had transpired (RT 640:6-691:18). In 
Substpanee, this statement is a reiteration of all of the 
facts ahove enumerated. He admitted: that he chained 
Leonard (RT 650); that Leonard was ordered to write a 
ransom note (RT 651:10): that Leonard was then lashed to 
the bed (FT 661:14) with his ears stuffed amd taped and 
his mouth taped shut (RT 662:11); also saucers with the 
adhesive containers were balanced on his knees (RT 663:15); 
that he threatened Leonard with a knife and warned him to 
go along with them = "or else" (RT 666:6); that Jackson 
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teok Leonard's ear to Union Square and left it there after 
mailing the first ransom demand (RT 667:13)3 that Leonard 
was tied to a mattress (RT 668:12) in a spread-eagile 
fashien (RT 669;:5) and left that way all of Saturday night 
(RT 669:10); that Sunday, Leonard was shackled and lashed 
in bed (RT 669:14); that Leonard wrote a second ransom 
note on Sunday which Lear dictated (RT 670:1); that the 
dPafiting er these motes was a joint undertaking of 
Jackson's and Lear's (RT 671311); that on Sunday night 
Leonard was forced to write several ransom notes (RT 672:8);3 
that he called Leonard's brother (RT 678:1) and said that 
$300,000 would be considered as ransom rather than 
$500y000 (RT 678:10); that He Powstantly carried a piece 
of pipe to impress Leomard and to fill him with fear 
(RT 678:18)3 that Jackson gave way to Lear with regard to 
the plan for the receipt of the ransom (RT 679:5): that 
Leonard was always chained until they took him out on 
Monday night to make the telephone call (RT 680:19). 

Jackson also made a statement on the day of his 
arrest (RI 692:8); when told of Lear's statemént, he said 
that it was partly true (RT 695). He did deny mailing th 
ransom note (RT 697:15). 

Lear was then brought in and questioned in Jack- 
son's presence (RT 698:10). Lear was again asked about 


the purchase of the items used in the kidnaping, about the 
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ransom notes (RT 700); Jackson denied that he had Lear 
purchase these items (RT 701:7), but made no comment with 
regard to the other statements (RT 701:16). Jackson, 
when asked if he wanted to tell the truth, retorted, "Do 
you want me to be a stoolpigeon like he is?" (RT 702:1). 
During this questioning, Jackson would not admit 
any complicity in the tfransaétion (RT 702:3). He did say 
that Leonard had never been chained (RT 702:11). He 
denied that he ever mailed any of the ransom notes (RT 702:21)., 
Late at night, Tuesday, the i9th, Lear and Jaek- 
son were taken to 167 Arbor Street to re-enact the tyin 
and shackling of Leonard (RT 706:5). Leonard and Jackson 
showed how they had entered (RT 726:12). Leonard said 
that Jackson had told him to sit down on the chesterfield; 
Lear said that this was true (RT 727:12); dgackson was silent 
(RT 727:17). The taking of the wallet was admitted by Lear 
(RT 728:9); but Jackson denied that he had taken the wallet 
(728:12). Lear repeated Jackson's statement to the 
Siieer thap 1b was like a Jéw met to have amy money on him 
(RT 726:17). Jackson denied this statement (RT 729:1). 
Lear put the chains on Leonard as he said he had at Jackson's 
command (RT 729:23). Jackson remained silent (RT 730:9). 
Lear stated that Leonard wrote the ransom note dictated by 
Lear from a letter prepared by Jackson (RT 734:9); Jackson 
said mothing (RT 734725). Lear tied Leonard to the bed in 


exactly the same manner that he was tied while he was held 


ef 


prisoner (RT 736:2); Jatkson said nothing (RT 744:13); 

Lear tied Leonard to the mattress as he had during the kide-= 
naping (RT 751:14); Jackson did not deny the charge that he 
and Lear had thus tied Leonard (RT 751:22). 

After his arrest, Lear wrote to Leonard and his 
family, stating that he regretted what had happened and 
expressing his belief that Leonard was one of the "gamest 
little guys," for Lear knew what he had gone through, as 
he himself had been in fear of reprisal on his own wife 
and ehild (RT 1715:5). 

Throughout the trial Lear claimed that he acted 
out of fear that Jackson would take his life (RT 1718:2), 
although Lear was often armed, himself, at the house 
(RT 1718:19-24). Also, he admitted that on five or 
Six occasions he had gone out, leaving Jackson to guard 
Leonard at the house (RT 1443:25). Then, on three 
occasions Jackson had left the house (RT 1695:18) - on 
one oceasion for two or three hours (RT 1435:4). Nor 
had Lear shown any tenseness or nervousness during the 
kidnaping (RT 150:6). Also, consider that Lear and 
Jackson seemed to be very friendly throughout the kid- 
naping (RT 1850:24) and Lear at no time appeared to 
fear Jackson (RT 1850:26). 

Jackson admitted the kidnaping, but asserted 


that Leonard planned this entire thing because he was 
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heavily in debt. The facts show that such was not the 
case. The records of Dun & Bradstreet show that Alfred 
and his brother had a net worth of $80,600 (RT 2278:18- 
2280:26). Leonard's standing with the Professional 
Conduct Committee of the San Francisco Real Estate Board 
and of the Multiple Listing Service was excellent 
(RT 2206:5). So excellent was his financial situation 
that Leonard and his brother could borrow $10,000 and 
$15,000 on an unsecured loan (RT 2233:12). Indeed, 
his business had been expanding in 1953 (RT 2267). 

Me following evidence is ondy a Part of 
that which went to prove that Jackson was Hans Anderson, 
and thus guilty of prior felony with which he was 
charged. 

1. He was identified by his brother, Peter 
Anderson, as Hans Anderson (RT 2147:3-23); 

e. He was identified by a former fellow 
inmate at San Quentin (RT 789:10-791:19); 

5. Jeelksons hitawritime and that ef 
Anderson are identical (RT 2098:9): 

4, The fingerprints of Jackson and 


Anderson are identical (RT 2050:12); 


ao 
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Woman with colored wings (RT 1106:3-16; 1280:10) 
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SUMMARY OF THE ARGUMENT 

Appeilee contends that the action of the 
Maser ilee COUrL, in dismissing whe petiysom was proper, 
lem yiewed in the Iveht of the stave court record, no 
em@eetantial federal question was presented to the 
Mimic. COUrLy @md hence there was Neither a necessity 
toma hearing nor appeinting counsel for appellant. 

ARGUMENT 
if HABEAS CORPUS DOES NOT LIE TO 

RELITTGATE QUESTIONS WHICH HAVE BEEN 

RATSED AND DETERMINED ON A DIRECT APPEAL 

fiat seo Oliaskios tial habeas Comeus may now be 
em evict tile Stave Or Ene Tederal court to raise 
questions which could and should have been, or were in 
ieleveeralsed On appeal, for habeas corpus cannot be used 
as a second appeal (in re Bine, 47 Cal.2d 814, 817, 
P@cetred 445- im re Dixon, 41 Cal.2d 756, 759, 264 P.2d 
pee in re Meanehnester, 33 Calyed 740, 742, 204 P.ed 881) 
and federal law (Brown v. Allen, 344 U.S. 443, 73 S.Ct. 
397, 97 L.Ed. 469; Sunal We ete ee oe Unoa la, 
eymoeeu. 1500, 91 Led, 1982. in re Winchester, 
petal ed 520, 532, 340 P.2d, 904). 

Thus it has been held that habeas corpus will 
Pome ime lo Tevytew rulings Of the trial court with respect 
to the admission or exclusion of evidence or to correct 
Dw ewhOremol PROCeGUre OCCUrring ab the trial or to revlew 


Cir one e OM Geecewernin the exercise of an admitted 
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jurisdiction (In re Winchester, 53 Cal.2d 528, 532, 
Bae) Peed) 904; Impre ddmdiley, 29 .Calsed 709, 723, 
Wager eadeles Tn re Perveriield, 2o Caled oll 99, 
iteowbeed (OG, 167 A.LAR. O75: Schechter™y. Waters, 
199 F.2d 318). 

It is @pparent that all of the alleged grounds 
now presented by the appellant were presented on an 
appeal to the California Supreme Court and were there 
mumed Upon. What appellant attempus to do now is to 
obtain a second appellate review of such grounds. Such 
action cannot be tolerated. 


IE APPELLANT HAS FATLED TO 
EXHAUST His STATE REMEDIES 


As this Court recently held in Rose wy Daakeon, 
No. 18670, the question of whether there has been an 
exhaustion of state remedies is one of law, which this 
Court may pass upon. 

Under California law it 1s required that an 
HeelrcavloOn fOr a pevition Tor writ of habeas corpus allege 
With particularity the facts upon which the petitioner would 
Have a final judgment overturned and further that he fully 
Ge-elose Nis reasons for delaying in the presentation of 
these facts (People v. Berry, 43 Cal.2d 838, 279 P.2d 18; 
In re Swain, 34 Cal.2d 300, 209 P.2d 793; People v. 

Nor Woods, 154 Cal.App.2d 589, 316 P.2d 1010). 


ie lo Pobivion for habeas corpus to the 


s 
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Coaitommaa Suprdme Court the appellant attempted to justify 
heme Veh yeaSssert ime thay aduming the time Siwee his 
Gonviction on April 28, 1955, he has been corresponding 
feo various attorneys and with the court of last resort, 
iatcoeees NOU Uiiasienl JUStatTications ror Ghe protracted 
@eway here shownw For this reason appellant has failed to 
meet the procedural requirements of California, and in so 
doing he has failed to exhaust his state remedies and is 
for that reason prevented from presenting the questions 
which he now attempts to present to this Court (Fay Waa 
iesteyeeo Lakde2deS37ie 371 U.Se 39im S34Suct. 822; 
Pieces iiiagois, 329 U.S. 173, 176, 67 °%S.ct. 216, 
poeheeee, yey Leo; irvin v. Dowd, 359 U.s. 200, 3 L.Ed. 900, 
Sejm 5. Cee O25; Dag v. Burford, 339 Ussemea0R 210-214, 
eine. “ols ((O0=(fe, (0 S.Ct, 587). 
i Sey THe PALTLURE TO SPASONABLY BRATSE 

THE FEDERAL QUESTION, APPELLANT HAS 

WAIVED ANY RIGHT TO DO SO 

it is now established that a defendant forfeits 
his constitutional right by the failure to make timely 
Eowrom Of that right (Michel vy. Houisiana, 350 U.S. 91, 
99, 76 S.Ct. 158, 100 L.Ed. 83, 92; Edelman v. California, 
pees, 257, (3 S.Ct. 263,.97 L.Ed. 387: Jemelaes Vv. 
Beets, S12 Uo, 104, 72 S.cc. 123, 96 L.Ed. 119: Brown 
v. Allen, 344 U.S. 443, 480, 73 S.Ct. 397, 97 L.Ed.469, 501). 

it is patent from the records in this case that the 


alleged action here involved was well known to the appellant 
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bam imewem urlal end appeal an 1954) and 1955. Neither 
he nor his counsel saw fit to petition the United States 
“werciie COUly LOr certiorari from the=atiirmance of his 
folcemeny mor FO take any other action to protect that right, 
Indeed, it would appear that the first time that the 
ies wom Or the waolavtion Of “Mis federal Tighvs was raised 
was when he filed his petition for habeas corpus with the 
California Supreme Court in December, 1961. 

A defendant and his counsel cannot neglect 
Mow Object Lons to the proceedigwe on federal constitutional 
eeeumgee for laver use in a ccllateral attack on the 
judgment (Brown v. Alien, 344 U.S. 443, 480, 73 S.Ct.397, 
Salat. 469, 501). 

LV ARTICLE 6, SECTION 43 OF THE CALIFORNIA 

CONSTITULEON IS Nol GN CONFILE GI) Wi ik 

THE FOURTEENTH AMENDMENT TO THE UNITED 

STATES CONSTITUTION 

Appellant has created the impression in his 
Pambudon thay in Calitornia a GQGefendant is mot entitled to 
afair trial and the protection of the Fourteenth Amendment 
Pombiee United States Constitution, if the evidence over- 
whelmingly establishes the defendant's guilt. Such is not, 
Aem@ever Mas been, the law am this Stave. The section of 
the California Constitution under consideration reads as 
iol lows: 

"Art. VI, sec. 4 3. No judgment shall be set 


aside, or new trial granted, in any case, on the 
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CROlpemo Mhscdineev ion Of the juny, ©2 of theésimproper 
AGMmmes nO Or reveCulon of "eyidence, Crvwlor any error 
owweOrmcn vailakbereel "oO LeaAdime Omen e agywwerror as TO 
Miveiavver Of Preeedire unless meat ter an examination 
On UPesentire cause, imeluding tuneeevidence, the 
Comgracsiaieess Of MMe Opler iawe Tie emror complained 
ci Mehweeesulted ifm a Miscarerate Gnejueuice. ' 
hes Secvulon, as Tirso vyadopved in 71911,.had 
reference only to criminal cases. It was amended in 1914 
BomeencOoal sO apply to civil cases. While it had long 
been provided ir: our statutory law that judgments would 
PePeo-micaveleceDeCalse Of Technical errors or déerecus 
ViMeGinGmee nob aifect the Ssubseantial rights of the 
defendant (Pen. Code §§ 1258, 1404),the courts nevertheless 
Pier owlewlie “COnvictions 19 Criminal cases had generally 
followed the rule that prejudice would be presumed from 
erroreand upon that basis the defendant was "entitled to 
a reversal of the judgment" (People v. Williams, 
18 Cal. 187, 194; see also People v. Murphy, 47 Cal.103, 
9G; eoplesy.sstanley, 4/sCadie 213, 119 (27 AmeRep.401); 
Poel Hurvade, 5/ Cal, 345, 347: People v. Sansome, 
este, A524 Pel tioe Paepiie: a: MNgere, 9103 Cal .506, 
plale oo (etree lOsM@ipecople vy. Rilemordss 136 Cal, 27, 128, 
68 P. 477). The constitutional amendment added a new 
eoncept calling for a determination by the court that the 


ie ecm Geer roeilcecd tha “aeniisicarrilaise of justice." 
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To this end the appellate court was required to review the 
evidence so as to form an "opinion" as to whether the 
assigned errors had affected the outcome of the case 
resulting in a "miscarriage of justice." 

Wie apelrcarlon on Ulls Prevls1On Ol the Calir=- 
aigaua CONSULcCULI@l 18 best explained by the California 
pummeme COuUry Ss Statement in Feopie vo sarazzawski, 

27 Cal.2d 7, 11, 161 P.2d 934, where the court stated the 
imeietmoles whiten haye guided all vhe courts of this State 
ime we oorrcalion of that COMStivurional provision: 
"At least two of such incidents are matters of such 
grave moment as to amount to substantial departures 
Piitimumce eoueoligned elemenss of a fair trial, to 
Vieeeh every person charged with crime, no matter 
Hew rhe Ole poor, virvuous or débased, is entitled. 
When a defendant has been denied any essential 
element Of a fair tral or due process; even the 
baead saving provisions of Section 4 1/2 of 
amticle Vl of our state Constitution cannot remedy 
the vice and the judgment cannot stand. (People v. 
Wemonen, COM Call, Glérso27 [256 PP. 60/7]: People v. 
Adams, 76 Cal.App. 178, 186-187 [244 P. 106]; 
Booele ey. (aulliland peso eal  Apesedee50, 264 [103 F.2d 
179]; People v. Duvernay, 43 Cal.App.2d 823, 829 
Pee Erned e>9lm) That section was not designed to 


‘abrogate the guaranties accorded persons accused of 
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Cisime WO S@uhereparhs “on the same sconstitution or to 
Seruneoy all Sstauuvory rules of precedure and evidence 
Momcminia@a! Casec. Wienwwe sesalot administering 
"justice" in criminal cases, under the English or 
American system of procedure, we mean something more 
tae Newel y Bascerlalniieitcomemmam eceused is or is 
mew Zulty. Wt lsmanmesseneraeeart or justice that 
Picmieac WOM Or “cull, Oreu@m@eccice shali be determined 
by an orderly legal procedure, in which the substan- 
vie rirehts bpelonsinms tomderendanrs Shall be réspected.' 
eeceelic Vv. OC Bem 165 Cal. Soguo> [180 Pa, 1042], 
Sormlnoniven Mrs JmsciceGoie@gss People v. Widtson, 

PRmeC ipo me alisyese4 (Terror: ).)" 

Thegewaas Deen a COMerant adherence to this inter- 
pkeivawron (People v, Regers, 56 Calved 301, 307, 14 Cal.Rptr. 
eee, 265 P.20°092; "People v. Elidiot, 54 Cal.2d 498, 506, 
mea Winer, (53 qeda P.edeeooe uimeredwimehester, 530Cal.2d 
geo, 551,12 Cal. Rptr. 296, 348 P.2@d 904; People v. Dorman, 
ee caved evel ee Peed Gos, sale Vela. 17O (Cal. App.ed 
901, 914, 3 Cal.Rptr. 395; People v. Hollins, 164 Cal.App.2d 
ies, e+, 330 P.2d 246; People v. Tucker, 164 cal.App,.ed 
624, 628, 331 P.2d 160; People v. Arends, 155 Cal.App.2d 
comme ®, 3oeP72d.532;—eeeple ve Musumeci, 133 Cal.App.2d 
354, 365, 284 P.2d 168; People v. Robarge, 111 Cal.App.2d 
emo ee Peed 407). 


Si 


aise oer pOnnived Mourne aweZ «vw, Dickson, 
poeermed 727, 73l, it is met the function of a federal 
@omrer GO reyvuew the correctness of a State court's inter- 
pretation of state law. 

Tn People v. Cowan, 44 Cal.App.2d 155, 159, the 
court was called upon to determine whether or not Article 6 
feecion 4 1/2 of the California Constitution violated the 
brovisions of the Fourteenth Amendment to the Federal 
wegeoeiruy1on, The Court polnued Cuv that this Section 
Of our Constitution| had never been construed in such a 
manner as to conflict with the Fourteenth Amendment. 

Dh iise conclusion Wes reached by the United 
Beawes COuUrU Of Appeals for the Ninth Circuit in Sampsell 
Tmec@ote ot Greate Of California, 191 F.2d 721, 726. 

Mae@uce: Mivelc leo, secre 10/2 or the 
Pee ormaad GCONnstivution 18, in Operation, identical to 
iM@lense, Ol the Federal Rules of Criminal Procedure and 
seemmon fill of Title 28, U.S.C.A., Judiciary and Judicial 
Procedure . 

tieali Iisvanees It 1s Provided that a judgement 
femeiiior be reversed Ter a mere technicality, for it is 
imeceetized thav in a long and protracted trial perfection 
ZPoeiMpOss Ole and some error wall naturally creep into the 
Teen utese seculone and rujes provide that such errors 
shall not be deemed prejudicial and automatically result 


Miecow@evc@ocines FUL, Jt SWeh error is of such a magnitude 
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as to constitute a denial of due process, the saving grace 
of these provisions is inoperative for it is presumed that 
there has been a miscarriage of justice which requires a 
reversal. 


V APPELLANT WAS NOT DENIED A 
FATR AND IMPARTIAL TRIAL 


On his appeal the appellant called to the 
eimweme1on of the California Supreme Court conduct on the 
Pavmom une trial court whites me considered prejudicial. 
ier Conduct was fully consideme@=@by the court and in 
Cervain instances found to constitute misconduct, but 
Wiese Was MO Tinding that the trial court'’sS conduct 
depraved the appellant of due process of law. 

hemeas™ corpus will nov te in a Tederal court’ vo 
tpmecrroms committed during a trial in a state court 
Mmaies they involve jurisdiction of the court or constitute 
Baepmivary lon Of COnNsStitvucrional rients “amounting to a 
feameees Lhe essence of a fair trial (Smith v. United 
States, 187 F.2d 192, 197; Schechter v. Waters, 199 F.2d 
pies te ounal v. Large, 332°U.S. 174, 179) 91 L.Ed.1982, 
1987; Buchalter v. New York, 319 U.S. 427, 429; 
Meelreavlonvof Lyda, 154 Feed 237, 238; Leonard v. 
Ei@epeth, lle F.2d 12). 

A full review of the record establishes that 
MWgere Wes mo deprivation of appellant's constitutional 


rights. indeed, a review of the transcript of that trial 


ao 


Weebl reveal that the conduct of the appellant was, to say 
the least, shocking. He constantly demonstrated complete 
Seutempy fOr Une court and for any orderly process of law. 
On several occasions he became so obnoxious that it became 
Meeessary to cite him for contempt (RT 2143716 to 2147:11). 
Moetmsoleny comduct and vulgarity during his cross- 
examination is unbelievable (RT 1064:11 to 1217:18; 

Geet 2ce19 to 2143:14). 


VI time Dior RIiCrY COURT FReEEeaALy 
REFUSED TO GRANT A HEARING 


The United States Supreme Court in Townsend v. 
mera, 63 sat. 745, held that a hearing was not required 
PtmvG@emapolacany had received a full and fair evidentiary 
fae im the Stave court eGilther at the time of trial or 
Dime oOktaveral proceeding. Aseunesappellant'’s points 
iPomieemoolely to the conduct cf ume trial judece and the 
district attorney during his trial, which questions were 
eemerdered by the California Supreme Court on appeal, it 
memecent that he has received a full and complete hearing 
Sgevioe taenual questions in the state court. 

Further, 1v is ateaeaas irom the Opinion of the 
District Court that he reviewed the state records of that 
Piste which were lodgéd with him, in accordance with the 
taedarewenr this court in Chayez v. Dickson, 280 F.2d 727, 
73s 


AO 


CONCLUSION 


Mopeltee respectiully submivs thar the record 
Pris Weaywer Supports the finding of the District Court 
and discloses that appellant was accorded due process 
eo etew in the state courts. 

It is therefore submitted that the District 
dimes neither erred in denying said petition nor in deny- 
it appellant counsel, 

It is therefore submitted that the judgment 


Cimeuac District Court should be affirmed, 


Respectfuliy submitted, 


Slay MOSK 
Attorney General 


DORIS H. MAILER 
Assistant Attorney General 


RAYMOND M. MOMBOISSE 
Deputy Attorney General 


Attorneys for Appellee 
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